Ocraquoy
Cunningsburgh

Shetland

Outwith, but near UK
8-October-2015

By Royal Mail Special Delivery
No. KF087552129GB
Lerwick Sheriff Court

Municipal Buildings

Lerwick

ZE1  0HD
Case: Procurator Fiscal v. Stuart Hill on 14 October 2015
Notice of Lack of Jurisdiction.
Notice to agent is notice to principal, notice to principal is notice to agent.

To be filed on and for the record.
Know all men by these presents:
A) That the jurisdiction of The Lerwick Sheriff Court is challenged on the basis that Shetland* is not part of Scotland.

B) That The Lerwick Sheriff Court has no jurisdiction in the present matter, or any other matter, until it hears proof of its jurisdiction.

C) That the court must hear proof of its jurisdiction from the party bringing the case.

D) That no court has heard proof that Shetland is part of Scotland.
E) That the UK government can show no proof that Shetland is part of the UK. 
F) That the Scottish government can show no proof that Shetland is part of Scotland.
G) That the matter is untested in the courts.

H) That there is no prior case law on the subject that does not rely solely on presumption and hearsay.

I) That any sheriff proceeding without hearing proof of jurisdiction will be acting ultra vires.
J) That any proceedings without jurisdiction are null and void.

K) That the court cannot ignore this challenge to its jurisdiction.

L) That, in the absence of jurisdiction, the sheriff must dismiss the case.
M) That, should the sheriff decide to proceed without hearing evidence of his jurisdiction, he will be presiding over a court without jurisdiction which is purporting to exercise it
N) That, should the sheriff decide to proceed without hearing evidence of his jurisdiction, he will be in contempt of court.

O) That none of the following will be eligible to hear the case, due their prior involvement in challenges to jurisdiction and their bias shown: Graeme Napier, Philip Mann, Arnold Duncan.
 1  AUTHORITIES:
Note: Blue text shows hyperlinks available in the electronic version of this document. An electronic version will be supplied on request.
 2  In the absence of jurisdiction, all proceedings by a court are null and void and can be challenged at any time:
 2.1  "It is a fundamental principle well established that a decree passed by a court without jurisdiction is a nullity and that its invalidity could be set up whenever it is sought to be enforced or relied upon, even at the stage of execution and even in collateral proceedings. A defect of jurisdiction strikes at the very authority of the court to pass any decree, and such a defect cannot be cured even by consent of parties." Harshad Chiman Lal Modi vs Dlf Universal & Anr on 26 September, 2005. (Emphasis added).
 2.2  “A court within whose territorial jurisdiction the property is not situate has no power to deal with and decide the rights or interests in such property. In other words, a court has no jurisdiction over a dispute in which it cannot give an effective judgment.” Harshad Chiman Lal Modi vs Dlf Universal & Anr on 26 September, 2005. (Emphasis added).
 2.3  “No judgment of a court is due process of law if rendered without jurisdiction in the court or without notice to the party.” Scott v. McNeal 154 U.S. 34 (1894). (Emphasis added).
 2.4  “An order passed by a court having no jurisdiction is nullity.” Harshad Chiman Lal Modi vs Dlf Universal & Anr on 26 September, 2005. (Emphasis added).

 2.5  “It is well-settled and needs no authority that where a court takes upon itself to exercise a jurisdiction it does not possess, its decision amounts to nothing.” Harshad Chiman Lal Modi vs Dlf Universal & Anr on 26 September, 2005. (Emphasis added).
 3  Where jurisdiction is contested, the burden of establishing it rests upon the party asserting it:
 3.1  “where jurisdiction is denied by the defendant, the burden of proving its presence rests on the party asserting it.” STEPHENS v. NORTHERN INDIANA PUBLIC SERVICE CO.  [1980] (Emphasis added).
 4  The parties to an action cannot give the court its jurisdiction if that jurisdiction does not already exist:
 4.1  “If the court had no jurisdiction, parties by consent cannot confer jurisdiction on it.”  Harshad Chiman Lal Modi vs Dlf Universal & Anr on 26 September, 2005. (Emphasis added).

 4.2  “if however a particular Court does not have any jurisdiction to deal with the matter and no part of cause of action has arisen within the jurisdiction of that Court, the parties by their consent and mutual agreement cannot vest jurisdiction in the said Court.” Harshad Chiman Lal Modi vs Dlf Universal & Anr on 26 September, 2005. (Emphasis added).

 4.3  “As a general rule, neither consent nor waiver nor acquiescence can confer jurisdiction upon a Court “ The Bahrein Petroleum Co. Ltd vs P. J. Pappu: 1966 AIR 634, 1966 SCR (1) 461. (Emphasis added).
 5  The court may not proceed without first hearing proof of its jurisdiction and must dismiss the action if it cannot be shown proof of its jurisdiction:
 5.1  "When it clearly appears that the court lacks jurisdiction, the court has no authority to reach the merits. In such a situation the action should be dismissed for want of jurisdiction. " Melo v. US, 505 F2d 1026. (Emphasis added).

 5.2  "Whenever it appears by suggestion of the parties or otherwise that the court lacks jurisdiction of the subject matter, the court shall dismiss the action." 474 F. 2d 215 - Joyce v. United States. (Emphasis added).
 6  A court may dismiss a case at any stage:

 6.1  "a court may dismiss a case for lack of jurisdiction at any stage of the proceeding." Basso v. Utah Power & Light Co., 495 F 2d 906, 910. (Emphasis added).

 7  If an act is void, nothing founded upon it is valid, in other words, should the court decide to hear the case in the absence of jurisdiction having been proved, such hearing and any decision will be void:
 7.1  “If an act is void then it is in law a nullity. It is not only bad, but incurably bad. There is no need for an order of the Court to set it aside. It is automatically null and void without more ado, though it is sometimes convenient to have the Court declare it to be so. And every proceeding which is founded on it is also bad and incurably bad.” MacFoy v. United Africa Co. Ltd. [1961] UKPC 49, [1962] AC 152, [1961] 3 All ER 1169 
 8  The court cannot ignore a challenge to its jurisdiction:

 8.1  “Where there is no jurisdiction over the subject matter, there is, as well, no discretion to ignore that lack of jurisdiction.” Joyce v. U.S. 474 2D 215. (Emphasis added).

 9  The direct question of whether Shetland is part of Scotland or the UK has never been tested in the courts:

 9.1  “The separate but related issue of whether and when ‘sovereignty’ in the sense of dominium and right to redeem Orkney and Shetland were lost and dominium was acquired by Scotland or Great Britain has not been tested before any international tribunal.” The Laws of Scotland, Stair Memorial Encyclopaedia 1989, Vol.24, 328.

 10  Neither the UK nor Scottish governments can show any proof that Shetland is part of Scotland and both, in their desperation, cite Lord Pentland’s decision in my own case, which was based solely on presumption and hearsay, and other cases, all of which were similarly based on presumption and hearsay:

 10.1  “We are aware of two Scottish court decisions that may be of assistance to you and that you may be aware of. The first is Lord Advocate v. Aberdeen University and another, 1953 and the second, involving you, is The Royal Bank of Scotland PLC v. Stuart Hill [2012].” Answer by UK government to a freedom of information request asking what proof they have that Shetland is part of Scotland:  www.tinyurl/ShetlandPartOfUK
 10.2  “That Shetland is part of Scotland is recognised by the court and shown by the ability of the Scottish and UK governments to legislate for Shetland. You may wish to look at some of the publically (sic) available information on cases where the fact that Shetland is part of Scotland was recognised by the courts. Lord Pentland’s decision in [2012] CSOH 110, RBS v. Stuart Hill is one such example.” Answer by Scottish government to a freedom of information request asking what proof they have that Shetland is part of Scotland:  www.tinyurl/ShetlandPartOfScotland
 11  The current position regarding the jurisdiction of Scottish courts in Shetland is equivalent to that described by Gibson, C.J. in Rescue Army v. Municipal Court , 28 Cal.2d 460 (1946): 

 11.1  “A court has jurisdiction to determine its own jurisdiction, for a basic issue in any case before a tribunal is its power to act, and it must have authority to decide that question in the first instance. [4] It is necessary, therefore, to challenge the jurisdiction of the trial court in that court, by demurrer, motion, plea or other objection of some kind, so that that court may preliminarily decide the question whether it has jurisdiction to proceed. And unless a party can show that a lower tribunal, after first determining that it has jurisdiction, is proceeding to exercise it, there is nothing for a higher court to prohibit. This obvious principle is one of the cornerstones of our system of lower and higher tribunals.” (Emphasis added).

 12  The jurisdiction of the courts at every level, both civil and criminal, in the Scottish system has been challenged and no proof has been shown to support it. Gibson, C.J. goes on: 

 12.1  “[5] The statement in Portnoy v. Superior Court, 20 Cal.2d 375, 378 [125 P.2d 487], that a trial court is not deprived of jurisdiction to determine the constitutionality of a particular ordinance or statute by virtue of the fact that it may decide the question erroneously, is properly applicable to this basic right of the trial court to decide the question of jurisdiction in the first instance. (Emphasis added).

 13  Courts are at liberty to decide their own jurisdiction after hearing appropriate evidence, even if that decision is wrong. The Crown has set out its position – that it relies on the magazine article by Brian Smith (see 17 below) for its authority in Shetland. The Scottish courts have either relied on that woefully inadequate and useless evidence, or have refused to contemplate the issue. The current position is therefore accurately described by Gibson, C.J. as he continues:

 13.1  “[1c] When, however, the trial court has heard and determined [28 Cal.2d 465] the jurisdictional challenge, and has decided in favor of its own jurisdiction, and then proceeds to act, that is, to try the case on its merits, the situation is entirely different. It then may be properly claimed that a court without jurisdiction is purporting to exercise it. At this stage, jurisdiction to determine jurisdiction has been exercised, and the higher courts will, in an appropriate case, restrain the lower court from acting in excess of jurisdiction (see, e.g., Greenberg v. Superior Court, 19 Cal.2d 319 [121 P.2d 713]; Abelleia v. District Court of Appeal, 17 Cal.2d 280 [109 P.2d 942, 132 A.L.R. 715]; Jackson v. Superior Court, 10 Cal.2d 350 [74 P.2d 243, 113 A.L.R. 1422].)” (Emphasis added).
 14  Should the The Lerwick Sheriff Court decide to proceed without hearing evidence of its jurisdiction, its officers will be in contempt of court:
 14.1  "The due administration of justice requires first that all citizens should have unhindered access to the constitutionally established courts of criminal or civil jurisdiction for the determination of disputes as to their legal rights and liabilities; secondly, that they should be able to rely upon obtaining in the courts the arbitrament of a tribunal which is free from bias against any party and whose decision will be based upon those facts only that have been proved in evidence adduced before it in accordance with the procedure adopted in courts of law; and thirdly that, once the dispute has been submitted to a court of law, they should be able to rely upon there being no usurpation by any other person of the function of the court to decide it according to law. Conduct which is calculated to prejudice any of these requirements or to undermine public confidence that they will be observed is contempt of court" Lord Denning, Att-Gen v. Times Newspapers Ltd. [1974] A.C. 273, HL. (Emphasis added).
 15  The Lerwick Sheriff Court lacks jurisdiction for the following reasons:
 16  A challenge to the jurisdiction of the court is something that any judge should take in his stride. However, when jurisdiction has been challenged on the basis that Shetland is not part of Scotland, judges at every level, both civil and criminal, in the Scottish judicial system and those in the Supreme Court have either ignored the challenge, or have claimed jurisdiction on spurious and inadequate grounds based on presumption and hearsay. Their decisions are void. If the Procurator Fiscal cannot show proof that Shetland is part of Scotland, the Lerwick Sheriff Court has no jurisdiction and must dismiss the case.
 17  The matter of whether Shetland is part of Scotland remained untested in the courts until a hearing before Sheriff Graeme Napier to decide the court's jurisdiction in Procurator Fiscal v. Stuart Hill, case number LE11000312 at Lerwick Sheriff Court in August 2011. Jurisdiction was challenged on the basis that Shetland is not part of Scotland. At the jurisdiction hearing the Crown produced a magazine article by Shetland archivist Brian Smith entitled 'When did Orkney and Shetland become part of Scotland? - A contribution to the debate' as its sole evidence that Shetland is part of Scotland. That article is produced and marked 2. Apart from being inadmissible as evidence, the article contains no proof on the matter and the author makes no claim of any such proof. Sheriff Graeme Napier claimed jurisdiction in spite of having heard no proof from the Crown. The sheriff's decision is produced and marked 3. On appeal to the Scottish High Court, the sheriff's decision was upheld by Lords Wheatley, Bonomy, Carloway and Eassie in a two stage appeal process. The appeal court judges avoided the issue by concentrating on the conviction and ignoring the constitutional issue of whether Shetland is part of Scotland, which formed the grounds of the appeal. Their decisions are produced and marked 4 & 5. All parties involved have been advised that their decisions, orders and judgements are void. They do not deny the fact.

 18  In a civil case number SQ5/11, 1st Credit v. Stuart Hill at Lerwick Sheriff Court, Sheriff Philip Mann refused point-blank to hear any evidence on jurisdiction with the words: “If you're correct I might as well close up my computer, fold up my papers and walk out now” and “there's nothing you could say that would persuade me that this court does not have jurisdiction to try this matter on the basis that you are putting forward”. A closed mind. He had a pretty clear grasp of his position, but went ahead and ordered my sequestration anyhow. He has accordingly been advised that his decision was null and void. There being no written record of the proceedings, a copy of a press report 'Lerwick court declares Hill bankrupt' is produced and marked 6.

 19  On another matter, the same Philip Mann called me “a stupid old man”, had me handcuffed and detained in police cells for alleged contempt of court and refused to hear any proof of his jurisdiction. In that refusal, his was the contempt of court (see 14.1 above). A copy of a press report 'Hill branded stupid' is produced and marked 11.

 20  In the Court of Session in Royal Bank of Scotland v. Stuart Hill, Case No. A4/11, after jurisdiction had been challenged on the basis that Shetland is not part of Scotland, Lord Pentland decided the court had jurisdiction without having heard any evidence on the matter from the pursuer. His Lordship made his own comments in his decision, all of which are based on presumption and hearsay. Lord Pentland's decision is produced and marked 7. His comments on jurisdiction start at his paragraph 19. Having not heard any evidence of the court's jurisdiction after it was challenged, Lord Pentland's decision is null and void. He has been so advised and makes no denial. 

 21  A challenge to the jurisdiction of the Supreme Court in Case Number UKSC 2014/0216, Sustainable Shetland v. Scottish Ministers and Viking Energy Partnership was ignored. It is not denied that the decision in that case is void.
 22  Thus, jurisdiction (in its widest sense) of Scottish courts at all levels, both civil and criminal (Sheriff Court – civil and criminal, High Court, Court of Session); and the Supreme Court, has been challenged regarding their authority in Shetland. None has been shown proof, or even any kind of evidence, that it has jurisdiction. All have accordingly been advised that their judgements are void  and that their officers have acted ultra vires.

 23  These cases have not lacked publicity and neither the Procurator Fiscal, nor the court can pretend to having no knowledge about them.

 24  A freedom of information request to both the UK and Scottish governments,   asking what definitive proof they had that Shetland is part of Scotland, was met with bland assurances and nothing more. No proof was shown that Shetland is part of Scotland, or how and when it happened. 

 25  As a measure of the dearth of evidence in their favour, both governments cite Lord Pentland’s decision, based on presumption and hearsay, in my own case - Royal Bank of Scotland v. Stuart Hill. (Production 7). That, combined with the Crown’s reliance on a magazine article clearly demonstrates their lack of authority. 

 26  Claims for the allodial title of Shetland and its surrounding seabed have been made to the UK and Scottish governments and remain undisputed. (Productions 8,9 and 10).

 27  Were there any proof that Shetland is part of Scotland, it should not be difficult to produce it. The simple fact is that there is nothing beyond presumption and hearsay. 

 28  Judges at every level in the Scottish system and even the Supreme Court, have found themselves willing to ignore their own procedures and break the law in order to avoid facing this question in open court. I have been subject to abuse, unlawful detention in police cells, unlawful detention in Aberdeen Prison and bankruptcy, by courts unwilling to hear proof of their jurisdiction – a fundamental requirement of British justice. 

It is a disgrace.
 29  YOU ARE HEREBY NOTIFIED:
 30  The Lerwick Sheriff Court has no jurisdiction in the present matter before it. In the absence of jurisdiction the court must dismiss the case.

 31  The Lerwick Sheriff Court must hear proof of its jurisdiction before proceeding.

 32  Jurisdiction cannot be conferred by any of the parties if it does not already exist.

 33  In the absence of jurisdiction, should the court decide to proceed to a hearing of the issues, all its actions are void ab initio and its officers act ultra vires and in contempt of court.
 34  The court, having been made aware of this challenge to its jurisdiction, cannot ignore it.
 35  Although it is almost universally presumed that Shetland is part of Scotland, the matter has never been tested in the courts.
 36  There is no prior case law in the matter that does not rely solely on presumption and hearsay.
 37  The UK government can show no proof that Shetland is part of the UK. 

 38  The Scottish government can show no proof that Shetland is part of Scotland.
 39  There is no proof that Shetland is part of Scotland, or the United Kingdom.

 40  Claims on behalf of the sovereign people of Shetland to the allodial title of the entire land and seabed of Shetland, dated 27th November 2013 and addressed to the Scottish and United Kingdom governments, remain uncontested and are now subject to personal bar or estoppel preventing future denial. Allodial title is the paramount title, recognising no lord or superior. The Sovereign Nation of Shetland holds the paramount title and its claim is uncontested and uncontestable. 
YOU HAVE BEEN NOTIFIED
Signed and sealed under Our hand,

Stuart: Hill, a man, sovereign without the states of Scotland or the United Kingdom and procurator in rem nostram.
Copy to Chief Inspector Lindsay Tulloch, Police Scotland.
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*	The word Shetland shall be taken to refer also to Orkney as appropriate. Detailed research has been confined to Shetland and the broad details apply equally to Orkney. 
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